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The Importance of M&A Tax 
Advisory for Your Next Deal

“The team at SRS Acquiom advises clients to keep tax concerns 
top-of-mind early in the deal-making process and to engage in 
comprehensive M&A tax due diligence from the start.”

by Natalie Kleffman—Senior Director, Tax Advisory; and Seth Rabe—Director, State and Local Tax Advisory

No buyer wants to find out after a deal has closed that they are responsible for the tax 

liabilities of a company with which they just merged. Conversely, no seller wants an 

unexpected tax obligation that can impact a deal closing. M&A tax complexities can affect the 

synergies of the merged companies and lead to loss of value and control. 

The team at SRS Acquiom advises clients to keep tax concerns top-of-mind early in the 

dealmaking process and to engage in comprehensive M&A tax due diligence from the start. 

The following M&A tax considerations can help you navigate common tax issues that arise 

within deals. 
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What Should Deal Parties Consider 
from an M&A Tax Perspective?

When contemplating a merger or acquisition, a 
thorough tax review is necessary for businesses of 
all sizes. A tax surprise at or near closing can often 
derail what would otherwise have been a smooth 
transaction. If sellers are not adequately counseled 
from a tax perspective, they may find themselves 
leaving money on the table or not sufficiently 
protecting themselves against M&A tax issues and 
claims that arise after the close. 

• Federal Issues in M&A Transactions
There are many M&A tax considerations when
it comes to federal, and state and local taxes,
particularly with respect to net operating losses.
From a federal view, Internal Revenue Code
Section 382 governs the applicability and usage
of net operating losses and certain acquisitions. If
a proper study isn’t conducted from a federal tax
standpoint, it can be highly difficult to have equally
good results on the state side.

A potential pre-closing liability that is only
determined after closing may result in a buyer
seeking a claim from the escrow account. It is
wise to ensure that your M&A deal has adequate
expense fund coverage in the event such claims
arise.

• State Tax Surprises in M&A Transactions
When considering state tax implications on your
M&A deal, watch for net operating losses, whether
sales tax was appropriately charged, and whether
the seller has been filing in the appropriate
jurisdictions. Sellers can often be caught off-guard
by income or sales tax “nexus,” thinking that they
do not have sufficient presence within a state
(physical or economic) for tax remittances to apply.
Knowing the governing nexus requirements  in the
states where sellers operate can be a key step in
the M&A due diligence process.

Many sellers have experienced their deal going 
sideways when they learn that they have not been 
collecting adequate state sales taxes. For example, 
some online businesses operating globally 
often do not fully know where they are doing 
business and do not understand the resulting 
tax implications and associated liabilities. From 
a sales tax perspective, some may incorrectly 
believe their services are not subject to sales tax. 
Additionally, these companies typically obtain 
treaty exemptions at the U.S. federal level or do 
not have a permanent establishment in the U.S., 
and therefore mistakenly assume that they also 
do not have any U.S. state and local income tax 
obligations. 

However, each state operates as its own separate 
entity, and as such, sellers must separately 
determine their taxability with each state and pay 
the appropriate taxes. More states are pursuing 
stricter enforcement of their statutes, and 
collection of sales taxes is one attractive way a 
state can address budget shortfalls. 

• Sales Tax Complications in Technology and
Pharmaceuticals
A sales tax issue in the M&A deal process is
dangerous. In the worst case, the purchase price
may have to be adjusted accordingly to factor in
the liabilities. If they don’t kill the deal beforehand,
these kinds of issues can create havoc midway
through the M&A deal process.

Take, for example, a software-as-a-service (SAAS)
technology company selling licenses. If this
company is selling a thousand licenses and no
one advises it to pay sales tax, there is a limited
ability to go back and charge the customer for
the shortfall; and this then becomes a tax liability
for the seller. The associated fees and expenses
can compromise the bottom-line performance
of the company. These tax liability expenses, if
neglected, can often be extraordinary. If such a
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large tax liability is caught early in the M&A due 
diligence process, it can be large enough to kill 
the deal. When tax burdens are discovered after 
closing, contentious issues can arise between 
M&A deal parties – underscoring the need for 
sufficient escrow and expense fund coverage.  

Technology companies and pharmaceutical 
companies (primarily non-regulated supplements), 
often find sales tax issues difficult to navigate. 
Many technology solutions, such as cloud 
computing or online retailing, are relatively new. 
As such, U.S. sales taxes were often not collected 
in early growth phases, allowing the technology 
to take hold and flourish. Over time, some states 
began mandating sales tax collection. This caused 
confusion as to when state taxes did and did not 
apply. Pharmaceuticals have a similar challenge 
in distribution across state boundaries. Smaller 
sellers who may not have the advantage of 
sophisticated tax assistance may find themselves 
particularly at a disadvantage. 

How Often Do Tax-Related Issues Arise?

M&A tax issues arise in almost every transaction and 
at any point, pre- and post-close. If M&A deal parties 
have a strong legacy tax advisor, issues will usually be 
identified early during the pre-close tax due diligence 
process. If not, tax issues will arise post-close – often 
as a surprise to M&A deal parties – and can potentially 
create chaos for all involved. 

Sometimes the issue is negligible and does not require 
remediation. In more challenging situations, sellers 
may find that they have escrowed too little, or that 
an expense fund is inadequate to cover potential tax 
liabilities, claims, and professional fees. 

Sellers can voluntarily disclose unpaid tax liabilities 
through a Voluntary Disclosure Agreement (VDA) 
steering some states to reduce or abate penalties and 
limit the look-back period. However, this process costs 
time, money, and leads to potential delays in the  M&A 
transaction at hand.

What Should Deal Parties Look For when 
Choosing an M&A Tax Advisory Team?

With an estimated 30%-40% of total M&A deal finances 
affected by taxes – including federal, state, and local 
taxes – a team of M&A tax experts should offer depth 
of experience and a savvy set of skills that applies to 
all relevant taxation issues, inclusive of tax audits. 

There are several specialties to be aware of when 
seeking tax assistance for your M&A transaction. 

• M&A Tax Experience
M&A deal parties should look for extensive, deep
knowledge of the range of tax and accounting
claims that can possibly emerge in an M&A
transaction, and a specialty practice in M&A. Look
for experience with tax dispute resolutions, state
and local tax jurisdictions, U.S. and international
tax interests, tax indemnification, and tax claims.

• M&A Deal Process Experience
M&A tax advisors who are also deeply proficient
in other aspects of the M&A deal process will
innately possess a richer understanding of the
transaction than a general-purpose tax firm.

• M&A Deal Efficiencies
Using the same firm to support the M&A deal
process and tax needs that may arise can
also streamline third-party or multiple vendor
inefficiencies. There are fewer delays and quicker
analyses of information and documents, and
faster paths to resolution of issues.
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• A Broad M&A Tax Purview
A skillful M&A tax advisor should not only be
able to help deal parties manage the tax issues
at hand, but should also have a forward-thinking
approach to help with the future direction of
taxes and knowledge of proposed tax changes.
Likewise, a historical knowledge of tax rules is
equally critical should a deal require a review of a
claim for liabilities that originated prior to the M&A
transaction.

• M&A Tax Cooperation
M&A deal parties should consider outside tax
expertise beyond their legacy tax advisors to
ensure a specialized focus on M&A tax concerns.
Working alongside legacy tax firms, an M&A
tax specialist can assess potential liabilities and
claims, as well as provide an in-depth review
and analysis of a seller’s corporate income tax
returns where the sellers have a contractual right
to review, comment and/or consent to the content
and filing of the returns. Utilizing one firm for all
elements of an M&A transaction that understands
and consults with legacy advisors can streamline
the experience, and can translate into an
efficiently and fully synergized deal.

Having a solid grasp on tax implications is paramount 
to a successful M&A deal process and closing 
experience. Early identification and mitigation of tax 
liabilities – often unknown to selling parties – can help 
ensure that your M&A deal flows smoothly from the 
start. 

Our M&A Tax Advisory team at SRS Acquiom 
possesses valuable perspective on tax documentation 
and issues, from identifying potential tax benefits to 
sellers to conducting in-depth analyses of potential 
problems that can arise before, during, and after 
closing. 

Our in-house federal and state and local tax experts 
often work through complicated tax issues on an 
expedited time frame to facilitate post-closing deal 
matters and favorable tax claim resolutions. 
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SRS Acquiom delivers tthe smartest way to run a deal™ with solutions that reduce the 
administrative burden throughout the entire deal lifecycle. Our services include paying 
and escrow agent services, online document solicitation and reporting, professional 
shareholder representation, and virtual data rooms. For loan and credit transactions, 
we provide independent administrative, collateral, and sub-agent services. Since 2007, 
we have helped sophisticated deal parties reduce administrative drag, enabling them 
to focus on building great businesses and maximizing value.
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